IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
DOM NI C MOTT . NO 93-325-4

MEMORANDUM AND ORDER

HUTTON, J. April 22, 1998

Presently before the Court are the Modtion of Petitioner,
Dom nic Mott, to Vacate, Set Aside or Correct Sentence Pursuant to
28 U.S.C. § 2255, and the Report and Recommendation of United
St ates Magi strate Judge Carol Sandra Moore Wells. For the reasons

set forth below, the Petitioner’s Mtion is D SM SSED

| . BACKGROUND

The petitioner brings this petition pursuant to 28
US C 8 2255 to vacate, set aside, or correct his sentence. The
petitioner states two grounds for his notion: 1) his conviction
was obtained by a coerced guilty plea; and 2) his trial counsel
was ineffective for failing to secure for Myvant a sentence nore
| enient than that inposed on a co-defendant. Magistrate Judge
Wl I's di scussed these grounds at length in her Report and
Reconmendation. This Court adopts Magistrate Judge Wells’ Report
and Recomendation with respect to the petitioner’s ineffective

assi stance of counsel claim and the Court need not separately



address that issue. However, because this Court will not adopt
the Report and Recommendation with respect to the coerced guilty
plea claim the Court will now discuss that conponent of the

petition.

1. DI SCUSSI ON

The petitioner seeks relief under the federal habeas
corpus provision which provides in relevant part that:

A prisoner in custody under sentence of a
court established by Act of Congress claimng
the right to be rel eased upon the ground that
the sentence was inposed in violation of the
Constitution or laws of the United States, or
that the court was without jurisdiction to

i npose such sentence, or that the sentence
was i n excess of the maxi num aut horized by
law, or is otherw se subject to collatera
attack, may nove the court which inposed the
sentence to vacate, set aside or correct the
sent ence.

28 U S.C. 8 2255 (1996). In considering a petition for habeas
relief under Section 2255, "the appropriate inquiry is whether
the clainmed error of |aw was a fundanental defect which

inherently resulted in a conplete mscarriage of justice, and
whet her it presents exceptional circunstances where a need for
the renmedy afforded by the wit of habeas corpus is apparent.”

Casper v. Ryan, 822 F.2d 1283 (3d Cr. 1987), cert. denied, 484

U.S. 1012 (1988); accord United States v. Diggs, 1993 W. 140740

(E.D. Pa. May 4, 1993).



A petition under 8§ 2255 “is not a substitute for
appeal, nor may it be used to re-litigate matters deci ded

adversely on appeal.” Wight v. United States, No. ClV.A 95-

5733, 1996 W 224672, at *1 (E.D. Pa. April 29, 1996). Further,
a district court may summarily dism ss a notion brought under 8§
2255 without a hearing where the “notion, files, and records,

‘“show concl usively that the novant is not entitled to relief.””

United States v. Nahodil, 36 F.3d 323, 326 (3d Cir. 1994)

(quoting United States v. Day, 969 F.2d 39, 41-42 (3d Gr. 1992);

Virgin Islands v. Forte, 865 F.2d 59, 62 (3d Gr. 1989)).

The petitioner filed a signed plea agreenent on
Decenber 20, 1993, in which he agreed to plead guilty to certain
counts of the indictnent. At the petitioner’s change of plea
hearing held that day, the foll ow ng exchanges took pl ace:

THE COURT: \When you signed this agreenent,
di d anyone nmeke any prom ses to you that
if you went along with this, that the
Court would be nore | enient on you at
the time of sentencing?

THE DEFENDANT: No, sir.

THE COURT: Did anyone suggest to you that
you shouldn’t exercise your right to a
trial by a jury because the Governnent
will really come down on you if you meke
them work and prove your guilt?

THE DEFENDANT: No, sir.

THE COURT: Did anyone threaten you, coerce
you to go along with this agreenent?

THE DEFENDANT: No, sir.



Change of Plea Hearing, 12/20/93 at 15-16. Now, the petitioner
seeks to withdraw his guilty plea.
In his petition, the petitioner states that:

Movant, at the tinme of arrest, being in a
confused state of mnd[,] was advised by | aw
enforcenment officers that if [Mvant] didn't
plead guilty, Mwvant’s wife would be arrested
and charged. Even though Mwvant was

cogni zant of wife's non[-]involvenent in
illegality, the weight of officers[’] words
wei ghed heavily on Mwvant[’']s decision to
plead guilty. Movant[’]s thoughts were
solely on wife and children and not on issue
of own arrest.

Pet. at 5. For this reason, the petitioner contends that his
guilty plea was tainted and invol untary.
“The acceptance of a plea conditioned on |enient

treatnent for another is troubl esone business.” United States v.

Laura, 667 F.2d 365, 379 (3d Gr. 1981) (Stern, J., dissenting).
In fact, the Suprenme Court of the United States has comment ed
that such a bargain, “m ght pose a greater danger of inducing a
false guilty plea by skewi ng the assessnment of the risks a

def endant nust consider.” Bordenkircher v. Hayes, 434 U S. 357,

364 n. 8 (1978). Moreover, where the threatened prosecution
pertains to those with whomthe defendant has famlial ties or
ot her cl ose bonds, the threat of coercion is nmuch greater.

United States v. Carr, 80 F.3d 413, 417 (10th Cr. 1996).

Therefore, “*special care nust be taken to ascertain the

voluntariness of’ guilty pleas entered into in such
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circunstances.” United States v. Nuckols, 606 F.2d 566, 569 (5th

GCr. 1979) (quoting United States v. Tursi, 576 F.2d 396, 398

(1st Gr. 1978)).

Neither the United States Suprene Court nor the United
States Court of Appeals for the Third Grcuit, however, has
forbi dden the acceptance of such a plea. Mst courts have found
that prosecutors nmay practice this type of bargaining if they
“use a high standard of good faith.” Nuckols, 606 F.2d at 569.
This high standard of good faith is net if the threatened
prosecution of the third persons is justified. [1d. at 570.
Moreover, if this standard is nmet, those courts have “insisted
that an accused’ s choice be respected, and if he ‘elects to
sacrifice hinmself for such notives, that is his choice.’” Carr,

80 F.3d at 417 (quoting Mosier v. Mirphy, 790 F.2d 62, 66 (10th.

Cir. 1986)).

Courts have held that “a defendant’s affirmation to the
sentencing court that he entered the guilty plea voluntarily is
‘not an absolute bar to his subsequent clains that he pl eaded

guilty only to protect [a] third party.’” United States v.

Whal en, 976 F.2d 1346, 1348 (10th G r. 1992) (quoting Martin v.
Kemp, 760 F.2d 1244, 1248 (11th Cir. 1985)). Still, where the
def endant nmakes an affirmation to the sentencing court that he
entered the guilty plea voluntarily, that defendant “carries a

heavy burden ‘to establish that the governnent did not observe a



hi gh standard of good faith based upon probable cause to believe
that the third party had commtted a crine.’” Walen, 976 F.2d at
1348 (quoting Martin, 760 F.2d at 1248; Nuckols, 606 F.2d at

569) .

In the instant case, the petitioner nerely asserts that
the threat nade at the tinme of his arrest was so great that it
made his guilty plea, entered into over five nonths |ater
i nvoluntary.\! However, the petitioner does not contend that the
| aw enforcenent officers | acked probable cause to arrest his
wife. Nor does the petitioner argue that the prosecution failed
to act in good faith through any other inproper conduct. Thus,

the petitioner fails to establish that the governnent did not
observe a high standard of good faith based upon probabl e cause
to believe that the third party had conmtted a crine.’” Walen
976 F.2d at 1348 (quoting Martin, 760 F.2d at 1248; Nuckols, 606
F.2d at 569). Accordingly, the petitioner’s allegations, even

taken as true, fail to show concl usively that the novant is
entitled to relief.”” Nahodil, 36 F.3d at 326 (quoting Day,
969 F.2d at 41-42; Forte, 865 F.2d at 62).
Moreover, the petitioner’s assertion that the threat
“wei ghed heavily on [his] decision to plead guilty” on Decenber

20, 1993, is not credible. Pet. at 5. According to the

petitioner, the threat to arrest and to charge his w fe was nade

1. The petitioner was arrested on July 13, 1993. The guilty plea was
ent ered on Decenber 20, 1993.



by | aw enforcenent officials on July 13, 1993. 1d. The
petitioner does not contend that the threat was ever repeated by
| aw enforcenent officials or by anyone fromthe United States
Attorney’s Ofice. Nor does the petitioner allege that the
threat was viable at the tinme of his guilty plea. Accordingly,
the petitioner has failed to explain how the threat inpacted his
decision to plead guilty.

This Court recogni zes that the petitioner previously
deni ed being coerced or threatened to plead guilty. Change of
Plea Hearing, Tr. at 17 (Decenber 20, 1993). “A habeas
petitioner faces a heavy burden in challenging the voluntary
nature of his guilty plea, for the plea hearing is specifically
desi gned to uncover hidden prom ses or representations as to the

consequences of a guilty plea.” Lesko v. Lehman, 925 F.2d 1527,

1537 (3d Cir.), cert. denied, 502 U S. 898 (1991). This Court

finds that the petitioner fails to neet this heavy burden. Thus,
the petitioner’s argunent fails and the guilty plea nust be

uphel d.

[11. CONCLUSI ON

This case is one where the notion, files, and record
concl usively show that the novant is not entitled to relief.
Accordingly, petitioner’s notion is dism ssed wi thout a hearing.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
DOM NI C MOTT . NO 93-325-4
ORDER

AND NOW this 22nd day of April, 1998, wupon careful
and i ndependent consideration of the Motion of Petitioner, Dom nic
Mbtt, to Vacate, Set Aside or Correct Sentence Pursuant to 28
U . S.C. 8§ 2255, and after review of the Report and Recomendati on of
United States Magistrate Judge Carol Sandra More Wlls, IT IS
HEREBY ORDERED t hat :

1. The Report and Recomendation is APPROVED and
ADOPTED with respect to the petitioner’s ineffective assistance of
counsel claim and

2. Mtion of Petitioner to Vacate, Set Aside or Correct

Sent ence Pursuant to 28 U S.C. § 2255 is DEN ED and DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



